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The Right to be Let Alone* 


By Brncuam Gray, L.L.B. (Yale), of the Los Angeles Bar 


We encounter the statement, attributed 
to Lord Eldon, that equity will only pro- 
tect property rights. Just what is meant 
by “property rights” in these equity cases? 
It is said that certain rights have the 
characteristics of property rights. Incid- 
entaly, does equity protect other than 
property rights? , 


The recent California decision of Para- 
more v. Mack Sennett, Inc. (9 Fed. (2 
Ed.) 66, S. D. Cal.), Mr. Justice James 
presiding, brings up these questions. In 
this case the plaintiff wrote a poem en- 
titled “Yukon Jake,” which was published 
in a well kown illustrated magazine of 
national circulation. While the body of 
the poem was covered by copyright held 
by the plaintiff under an assignment from 
the publisher, the title was not, since it is 
well settled that the copyright acts do not 
protect the title of a work. Their aim is to 
protect the literary composition and not 
the name or index given to it. (Osgood 
vy. Allen, I Holmes 185, Fed. Cas. No. 10, 
603 (D. Me.); Harper v. Ranous, 67 
Fed. 904 (C. C. S. D. N. Y.); Black v. 
Ehrich, 44 Fed. 793 (C. C. S. D. N. Y.); 
Corbett v. Purdy, 80 Fed. 901 (C. C. S. 
D. N. Y.); Dick v. Yates (L. R. 18 Ch. 
D. 76.) It is also recognized that titles 
do not constitute a trade-mark. 

The defendant produced a moving pic- 
ture entitled “Yukon Jake,” but there was 


- no similarity between the incidents of the 


poem and the film. The plaintiff sued for 
an injunction, for damages, and for an 
accounting of profits. The court held that 
the plaintiff was entitled to relief for vio- 
lation of his “property right” in the title 
“Yukon Jake.” Just as the principles of 
unfair competition will not permit one mer- 
chant by the use of a similar name to pass 
his goods off as those of another, so they 
will not permit one author by the use of 
the same title to pass his production off as 
that of another. (Estes v. Williams, 21 
Fed. 189 (C. C. S. S. D. N. Y.; (Fisher 
v. Star Publishing Co., 231 N. Y. 414, 
132 N. E. 133; Clement v. Maddock, 1 


Giff. 98). The courts say that a property 
right is protected here. 


The hesitation, if not downright refusal, 
of Anglo-American law to allow prevent- 
ative remedies unless some right of prop- 
erty is involved is open to criticism. It is 
revolting to have no better reason for a 
rule of law than that it was laid down in 
the reign of Henry IV. It is worse if the 
grounds upon which it was laid down 
have vanished long since and the rule 
simply persists from blind imitation of the 
past. 

All discussion runs back to the famous 
case of Gee v. Pritchard, (2 Swanst. 402). 
In that case defendant had been brought 
up in the family of the plaintiff’s late hus- 
band and had been educated as an adopted 
son. He threatened to publish letters which 
had been written to him as a member of 
the family. The cause came before Lord 
Eldon on motion to dissolve an interloc- 
utory injunction against such publication. 
In the course of a colloquy with counsel 
at the hearing, Lord Eldon said that the 
case could not be maintained on the ground 
of protecting plaintiff’s thoughts, senti- 
ments and emotions, and relief could only 
be rested on the protection of rights of 
property. Afterward he denied the motion 
to dissolve and continued the injunction in 
force on the ground that the plaintiff had 
“sufficient property in the original letters 
to authorize an injunction unless she has 
by some act deprived herself of it.” It will 
have been perceived that the real injury 
in Gee v. Pritchard was an invasion of 
the right of privacy. Lord Eldon’s lan- 
guage was cautious but his action was 
bold. He did not strike down a historical 
prejudice which stood in the way of the 
right result but found a way around it to 
that result. While apparently denying the 
legal right and in terms cautiously restrict- 
ing the jurisdiction of equity to the secur- 
ing of rights of property with which it 
had long been occupied, he found a way to 
take the great forward step of securing 
plaintiff in her thoughts and emotions and 





*Epitor’s Note: Mr. Gray’s articles include: Powers of Courts of Equity and 


The Growth of the Law. 
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protecting her right of privacy by secur- 
ing a right in property which had no value 
as property and was a mere formal peg on 
which to hang the substantial relief. So 
today we are told that equity only protects 
“civil rights of a pecuniary nature.” Yet 
where letters have no literary or historical 
quality and no value as autographs, the 
property in them is not much more than 
a fiction. If it were not for the invasion 
of privacy involved the Chancellor would 
say that plaintiff’s interest was too trivial 
to justify relief in equity. Yet courts of 
equity generally insist upon some shadow 
of a property interest, however trivial; 
actually protecting the thoughts, senti- 
ments and emotions, but purporting to 
protect only the pocketbook. In each 
case the court persists that the law is 
unchanged. The old doctrine is an- 
nounced with conviction but its whole 
spirit is rejected and in the result it is 
evaded. 

Thus, in the case of Baker v. Libby, 
(210 Mass. 599, 97 N. E. 109) the ques- 
tion is squarely presented as to whether 
the recipient of letters may sell them to 
a third party. The recipient has an un- 
qualified right as owner to sell,—owner 
of the paper and ink marks,—but the 
buyer takes subject to the restriction 
or publication. That is, the buyer may 
not publish the contents of the letters, 
and this, though such letters have no 
literary value. 

What do the cases mean by saying 
in such a case that equity is protecting 
a property right? The court in effect 
secures the feeling and sensibilities of 
the plaintiff by the transparent device of 
protecting a nominal property in the 
letters. But we have jroceeded long 
enough upon fictions and “technical 
basis” of jurisdiction. The growth of 
the law since the cautious dicta and bold 
action of Lord Eldon in Gee v. Prichard 
emphasizes that more is to be gained 
by perceiving critically the interests to 
be secured and the considerations to be 
balanced against them, than by contin- 
ued lip service to a doctrine laid down 
only to be evaded. 

Kansas, Georgia, (Pavesich v. New 
England Life Ins. Co., 122 Ga. 190, 50 
S. E. 68) and New York by statute (N. 
Y. Consolidated Statutes, Chap. 6, Sec. 
50-51 (1909), recognize a right to privacy. 


To what extent is the right of privacy 
an interest in personality and to what 
extent a property right? 

Pavesich v. New England Life Insur- 
ance Company (122 Ga. 190, 50 S. E. 68) 
contains one of the best discussions, 
both from the standpoint of principle 
and authority, that is to be found in the 
books. This court restrained the un- 
authorized publication of the picture of 
another for advertising purposes. Cobb, 
J. said: 

" “Tt is to be conceded that prior to 
1890 every adjudicated case, both in 
this country and in England, which 
might be said to have involved a right 
of privacy, was not based upon the 
existence of such right, but was 
founded upon a supposed right of 
property, or a breach of trust or con- 
fidence, or the like, and that therefore 
a claim to a right of privacy, indepen- 
dent of a property or contractual 
right, or some right of a similar na- 
ture, had, up to that time, never been 
recognized in terms in any decision. 
The entire absence for a long period 
of time, even for centuries, of a pre- 
cedent for an asserted right should 
have the effect to cause the courts to 
proceed with caution before recogniz- 
ing the right, for fear that they may 
thereby invade the province of the 
lawmaking power; but such absence, 
even for all time, is not conclusive of 
the question as to the existence of the 
right. The novelty of the complaint is 
no objection, when an injury cogniz- 
able by law is shown to have been 
inflicted on the plaintiff.” 

Conceding that, in times past, the 
superficial basis of jurisdiction has been 
the protection of interests of substance, 
he concludes: 

“So thoroughly satisfied are we that 
the law recognizes, within proper 
limits, as a legal right, the right of 
privacy, and that the publication of 
one’s picture without his consent by 
another as an advertisement, for the 
mere purpose of increasing the profits 
and gains of the advertiser, is an in- 
vasion of this right, that we venture 
to predict that the day will come that 
the American bar will marvel that a 
contrary view was ever entertained by 
judges of emience and ability, just as 
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in the present day we stand amazed 
that Lord Coke should have combated 
with all the force of his vigorous na- 
ture the proposition that the court of 
chancery had jurisdiction to entertain 
an application for injunction to re- 
strain the enforcement of a common- 
law judgment which had been obtain- 
ed by fraud, and that Lord Hale, with 
perfect composure of manner and 
complete satisfaction of soul, imposed 
the death penalty for witchcraft upon 
ignorant and harmless women.” 

The Pavesich Case adopts the dissent- 
ing opinion of Mr. J. Gray in the Robin- 
son Case, (Robertson v. Rochester 
Folding Box Co., 64 App. Div. 30, 71 
N. Y. S. 876) which severely criticizes 
the failure of the majority to sustain an 
injunction restraining the publication of 
a girl’s picture for advertising purposes. 
Mr. J. Gray said that “the right of pri- 
vacy, or the right of the individual to be 
let alone, is a personal right.” He adds: 


“The proposition is to me an incon- 
ceivable one that ‘these defendants 
may unauthorizedly use the likeness 
of this young woman upon their ad- 
vertisement as a method of attracting 
widespread public attention to their 
wares, and that she must submit to 
the mortifying notoriety without 
right to invoke the exercise of the pre- 
ventive power of. a court of equity. 
Such a view, as it seems to me, must 
have been unduly influenced by a 
failure to find precedents in analogous 
cases, or some declaration by the 
great commentators upon the law of a 
common-law principle which would 
precisely apply to and govern the 
action without taking into consider- 
ation that, in the existing state of so- 
ciety, new conditions affecting the re- 
lations of persons demand the broad- 
er extention of those legal principles 
which underlie the immunity of one’s 
person from attack. I think that such 
a view is unduly restricted, too, by a 
search for some property which has 
not been invaded by the defendants’ 
acts. Property is not necessarily the 
thing itself which is owned. It is the 
right of the owner in relation to it. 
The right to be protected in one’s pos- 
Session of a thing, or in one’s priv- 
ileges belonging to him as an indiv- 


idual or secured to him as a member 
of the commonwealth, is _ property, 
and, as such, entitled to the protection 
of the law. The protective power of 
equity is not exercised upon the tan- 
gible thing, but upon the right to en- 
joy it, and so it is called forth for the 
protection of the right to that which is 
one’s exclusive possession, as a prop- 
erty right. It seems to me that the 
principle which is applicable is anal- 
ogous to that upon which courts of 
equity have interfered to protect the 
right of privacy in cases of private 
writings, or of other unpublished pro- 
ducts of the mind. 

I think that the plaintiff has the 
same property in the right to be pro- 
tected against the use of her face for 
defendants’ commercial purposes as 
she would if they were publishing her 
literary compositions.” 

It is significant that the decision of 
the Court of Appeals of New York in 
the Robertson Case led to the recog- 
nition of the right to privacy by virtue 
of legislative enactment in that state. 
(N. Y. Consolidated Statutes, Chap. 6, 
Sec. 50-51, 1909.) 

COMMON LAW COPYRIGHT 
The protection afforded to thoughts, 

sentiments, and emotions, so far as it 
consists in preventing publication of the 
creations of an author, playright, mus- 
ical composer or artist, is aother in- 
stance of the enforcement of the more 
general right of the individual to be let 
alone. Thus it was declared long since, 
in the leading case of Donaldson v. 
3eckett, (2 Bro. P. C. 129) in England, 
and Wheaton v. Peters (8 Pet. U. S. 
591) in America, that the copyright stat- 
utes secure to the produced of literary 
property the only right of exclusive 
publication that exists after first publi- 
cation. This has been uniformly re- 
asserted; and, conversely, it is held that 
until such first publication an exclusive 
right at common law does exist. (Pal- 
mer v. De Wit, 40 How. Pr. N. Y. 293). 
But what the cases mean by a publi- 
cation is difficult to determine from the 
authorities. A schoolroom lecture or a 
private circulation of a book, or design, 
is not treated as a publication, as to re- 
publish under the circumstances is con- 
sidered a breach of faith. Nor are public 
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presentations of dramas or public lec- 
tures publications. (Tompkins v. Hol- 
leck, 133 Mass. 32). These examples 
only demonstrate that publication in an 
ordinary sense is not the test. Long 
continued public renditions of a drama 
or lecture may in fact publish it far 
more extensively than its sale as a book. 
What is really a confusion is the result 
of a flexible construction of the word pub- 
lication, amounting practically in some 
instances to the total abrogation of its 
meaning. It is submitted that this flex- 
ibility of construction is due to an in- 
clination to circumvent as much as pos- 
sible the original interpretation of the 
copyright statutes. The result of this 
analysis has an important bearing on 
the question as to whether at common 
law, unaffected by statute, there exists 
an exclusive right of publication in per- 
petuity. Intrinsically there might be. A 
man’s ideas are his own until he im- 
parts them to others, but then they be- 
come irredeemably shared by the recip- 
ients. Yet the law, while recognizing 
that the ideas are no longer the author’s 
alone, could nevertheless recognize a 
reservation by the author of the exclu- 
sive right of publication, and restrain 
any inconsistent use of those ideas. The 
courts while purporting to deny the 
common law right on account of the 
statute, by their varying construction of 
the word publication, have in fact recog- 
nized its complete existence in certain 
cases. That there is such a common law 
right is further supported by a modern 
class of cases which hold that the most 
extensive publication of news by 
machines known as “tickers” does not 
destroy the exclusive rights of the orig- 
inal owner. (National etc. Co., v. 
Wheaton etc. Co, 119 Fed. 294; 
Kiernan v. Manhattan, 50 How. Pr. 
194). As ordinary news is not the sub- 
ject of copyright, these cases must de- 
pend on common law principles. They 
are clearly right on policy. If a receiver 
of such news was allowed to republish 
by tickers of his own, it would be des- 
tructive to the continuance of this high- 
ly valuable mode of disseminating news, 
since the first company cannot compete 
with rivals whom it supplied with infor- 
mation. 

What is the nature of this common 


law right? It is independent of any 
property in the material object which 
records and preserves the author’s 
thought. Its basis is a right in some- 
thing incorporeal,—the arrangement 
and connection of words and ideas in a 
literary composition, or the collocation 
of sounds in a musical composition— 
which vests irrespective of the intrinsic 
merits of the composition, its pecuniary 
value, or of any intent on the author’s 
part to publish it. It is difficult to re- 
gard the right as one of property in the 
common acceptation of that term. Yet 
the courts find no difficulty in protect- 
ing it. 

In this connection, let us examine the 
case of New Jersey State Dental So- 
ciety v. Denticura Co., 41 Atl. 672 (N. J. 
Ch.). Complainant Society filed a bill 
to enjoin defendants from using, as an ad- 
vertisement of a medicine, extracts from 
a committee report read at a meeting of 
complainant society. By affidavits it ap- 
peared that persons were present at the 
meeting who were not members, but it 
did not appear that the meeting was 
open to the general public. On a motion 
for a preliminary injunction upon the 
affidavits, held, that publication of the 
report is not shown, and complainant is 
entitled to the relief asked. Here, then, 
is a case in which a dental society en- 
joined the publication of its report which 
contained a recommendation of a cer- 
tain medicine, and this, though no pec- 
uniary interest of the dental society was 
involved. 


PIONEER CASES 

The words “property right” are not al- 
ways used in the same sense, for in other 
branches of the law the courts distin- 
guish between contract rights and prop- 
erty rights. In this group of cases, how- 
ever, a “property right” includes a “con- 
tract right.” 

Mr. Justice Pitney tells us that to ac- 
quire property by labor or the conduct 
of a lawful business is a property right. 
In Davis v. Zimmerman, (19 Hun. (N. 
Y.) 401, 36 N. Y. S. 303), the defendant 


was restrained from inducing a day 


laborer to stop work. Going a step fur- 


ther, can you induce a day laborer, who 
has never begun work, not to begin? 
Jersey City Printing Co., v. Cassidy, (63 
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N. J. Eq. 759 53 Atl. 230), considers an 
employer’s right to a “free flow of labor.” 
The courts find no difficulty in protect- 
ing this right. 

In American Law Book Co. v. Edward 
Thompson Co., (41 Misc. Rep. 396, 84 
N. Y. S. 225), the defendant induced 
subscribers to break their contracts, 
agreeing to indemnify them. An injunc- 
tion issued. 

Similarly, in Edison v. Edison Poly- 
form Co., (73 N. J. Eq. 136, 67 Atl. 392), 
the defendant was restrained from print- 
ing a picture and testimonial of Edison 
on the ground that Edison might there- 
by be involved, at some future time, in 
litigation. 

And so, by gathering decisions here 
and there, we have cases which almost 
say that a “property interest” is not a 
prerequisite to equitable protection. 

Thus, in Vassar College v. Loose- 
Wiles Biscuit Co., (197 Fed. 982), an 
injunction was sought restraining the 
defendant from putting up “Vassar 
Chocolates.” 

And in Stark v. Hamilton, (Ga. 99 S. 
E. 861), the defendant was restrained 
from living in immoral relations with 
the plaintiff’s daughter, on the ground 
of injury to an interest in personality. 
The remarks of the court on the subject 
of equitable protection of interests of 
personality are significant: 

“It is difficult to understan why in- 
junctive protection of a mere property 
right should be placed above similar 
protection from the continual humil- 
iation of the father and the reputation 
of the family. In some instances the 
former may be adequately compen- 
sated in damages, but the latter is ir- 
reparable; for no mere money consid- 
eration could restore the good name 
and reputation of the family, or pal- 
liate the humiliation of the father for 
the continual debauching of his 
daughter.” 

Ex parte Warfield (40 Tex. Crim. 413, 
50 S. W. 933) sustains the jurisdictions 
of equity to protect a purely personal 
right of a husband to the society and af- 
fection of his wife, since there was a 
legal cause of action for alienation of 
the wife’s affections and the legal rem- 
edy was inadequate. The court restrain- 
ed the defendant, who was alleged to 


have partially alienated the affections 
of plaintiff's wife and to be threatening 
and endeavoring to wholly alienate them, 
from visiting or associating with her, 
going to or near her at a certain house, 
or interfering with plaintiff's attempts 
to communicate with her. It might be 
urged that at common law the husband 
has a legal right to the services of the 
wife which is to be regarded as a prop- 
erty right and hence that equitable re- 
lief may be employed incidentally to 
secure the more important interests of 
a personal nature. The case could then 
be brought within the analogy of Gee v. 
Pritchard. But it is significant that the 
property right of the husband in the 
wife’s services, which is an antiquated 
conception for all substantial purposes, 
should acquire a temporary vitality to 
enable courts of equity to secure purely 
personal interests which they hesitate 
to protect avowedly as such. 

In Vanderbilt v. Mitchell, (72 N. J. 
Eq. 910, 67 Atl. 97), the plaintiff’s wife, 
who was living in adultery with a third 
person, fraudulently procured a physi- 
can to insert in a birth cirtificate, pro- 
vided for by the laws of New Jersey, 
that the plaintiff was the father of a 
child born to her in adultery. The certi- 
ficate was recorded, and under the terms 
of the statute a certified copy might be 
used as prima facie evidence of the facts 
therein set forth. Suit was brought for 
the cancellation of the fraudulent birth 
certificate and the record thereof and to 
enjoin the mother and the child from 
claiming for the child the status, name, 
or property of a lawfully begotten child 
of the plaintiff. The vice chancellor 
denied an injunction on the ground that 
the case did not come under any recog- 
nized head of equity jurisdiction, that no 
property rights were involved, and that 
equity was not competent to protect 
rights which were purely personal (71 
N. J. Eq. 632, 63 Atl. 1107). This decree 
was reversed and the demurrer was 
overruled in the Court of Errors and 
Appeals by the unanimous judgment of 
fourteen judges. Here, then, the plaint- 
iff was confronted with a false and fraud- 
ulent public record witnessing that a 
bastard, born in adultery, was his lawful 
child. This unwarranted usurpation of 
his name and of the status and position 
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of being his son was an infringement of 
his personality. The court was willing 
to rest its action upon this basis, and to 
hold that equity had jurisdiction to se- 
cure this purely personal right. Mr. Jus- 
tice Dill said: 

“If it appeared in this case that only 
the complainants’ status and personal 
rights were thus threatened or thus 
evaded by the action of the defend- 
ants and by the filing of the false cer- 
tificate, we should hold, and without 
hesitation, that an individual has 
rights, other than property rights, 
which he can enforce in a court of 
equity and which a court of equity 
will enforce against invasion, and we 
should declare that the complainant 
was entitled to relief. (72 N. J. Eq. 
910, 919).” 

Continuing, he says that the “techni- 
cal basis of jurisdiction is the protection 


of property rights.” But, he adds: 

“The equitable character of the ac- 
tion itself requires us to regard com- 
paratively remote and trifling. inter- 
ferences with such property rights in 
the light of the great and immediate 
interferences with the personal rights 
of the complainant.” 

This is Gee v. Pritchard used to ad- 
vance the ends of justice by a progress- 
ive use of the actual decision in that 
case, not, as has happened to often, to 
defeat the ends of law by looking only 
to the letter of Lord Eldon’s dicta. 

The general principles of concurrent 
jurisdiction where the legal remedy is 
inadequate should obtain when an in- 
jury to personality is threatened. We 
should not be relegated to an action at 
law when no pecuniary measure can be 
applied to the interest and no _ pecun- 
iary standard to the wrong. 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BULLETIN. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
3ULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 





JERRY GIESLER 
HENRY G. BODKIN 


V. P. LUCAS 





BURON R. FITTS 


ROBERT P. STEWART 


Announce that their offices are now at 
Suite 1210 Chester Williams Building 
Where they are engaged in the general practice of the law. 


MUtual 3151 


HARRISON CASSELL 
PHIL DODSON 
BINGHAM GRAY 
GETHIN T. FOWLER 
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INCORPORATION 


When incorporating, many details 
and requirements of both law and pro- 
cedure should be weighed and con- 
sidered to insure due, proper and correct 
incorporation. 


Our company is thoroughly equipped 
to render (only to Members of the Bar) 
a very specialized incorporation, qualifi- 
cation and representation corporation 
service. 


When incorporating in Delaware, Ne- 
vada or elsewhere, we invite consulta- 
tion. 


UNITED STATES CORPORATION COMPANY 


Van Nuys Bldg. TUcker 8764 Los Angeles 
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Dean Pound’s Conception of the Judicial Process 


By Leon R. Yanxwicu of the Los Angeles Bar 


Author of CALIFORNIA PLEADING 


Dr. E. C. Moore, Director of the Uni- 
versity of California at Los Angeles, the 
Los Angeles Institute of Public Affairs, 
and the Los Angeles Bar Association, 
under the leadership of its President, 
Kemper Campbell, are to be congratulated 
for bringing Dean Roscoe Pound of Har- 
vard Law School to Los Angeles this year 
as they did last year. Dean Pound is an 
outstanding figure in the legal profession. 
Unlike many scholars at the head of our 
law schools, Dean Pound is not the pro- 
duct of the class room. He practiced law 
for 17 years and served as Commissioner 
of the Supreme Court of Nebraska, before 
going to Harvard. The secret of his achiev- 
ment lies to a great extent in the fact that 
he combines his great learning in the law 
with the practical experience gained as a 
member of the bar and the judiciary. 

Mr. Campbell, in introducing him at the 
banquet given in his honor by the Los 
Angeles Bar Association on July 7, justly 
referred to Dean Pound as the leader of 
the American Bar, for he has led in three 
of the major reforms advocated by the 
American Bar. They are, as Mr. Campbell 
pointed out: (1) giving courts the rule- 
making power so as to allow them to break 
the shackles which legislatures impose upon 
the conduct of judicial business, leaving 
them free to make new rules of procedure 
as necessity arises; (2) the integration of 
the bar into a public body, such as has 
been accomplished this year in California 
by the passage of the self-governing bar 
bill,—so as to allow the profession to rid 
itself of shyster and charlatan; and (3) 
the socialization of the law, aiming to make 
law reflect the human wants and social 
interests of the day. 

In advocating the socialization of the 
law, Dean Pound has called attention, in his 
writings and addresses, to the importance 
of a sociological interpretation of the law 
and of the judicial process by which, in this 
country, law is ultimately determined. 
With us, as he said in his address before 
the Bar Association, the judiciary, and not 
the legislative branch of the government, 
is supreme. 

In discussing “the materials and methods 


AND PROCEDURE 


of judicial process” in his address before 
the Institute on July 6, Dean Pound showed 
that the idea prevalent in many quarters 
that the judge is merely a vacuum who ap- 
plies to a certain set of facts a fixed and 
determined rule of law without regard to 
social philosophy, has no foundation in fact. 

There are those who view the judicial 
process as mechanistic,—almost automatic 
—who hold to what has been called the 
“coffee mill” theory of the judicial process, 
Under this theory, simplicity itself is the 
keynote to judicial reasoning. You put 
some coffee (facts) into the grinder, add 
a little water (law), turn a little crank, 
and lo and behold the two ingredients mix 
and a perfect mixture (justice) comes out. 
Very simple, indeed. But the weakness of 
this conception,—according to those who 
hold the views of Dean Pound,—is that it 
does not take into account “the humanity” 
of the judge through whom the judicial 
reasoning is effected. Actually, he is not 
the automaton this conception implies. 

“Ultimately,” Dean Pound said, “the ju- 
dicial process consists in applying the au- 
thoratative technique of the lawyer to the 
legal precepts in the light of the received 
ideal of the judge—his ideal of what the 
legal and social order ought to be. As 
American legal history is studied, it will 
be found that behind the interpretation and 
application of laws by our judges lies the 
ideal inherited from eighteenth century 
England,—the ideal of an individualistic 
legal order, the object of which is to give 
as much free interplay as possible to the 
individual units composing it. This is the 
ideal of the individualist-organized society 
which grew up after the Reformation. And 
our judicial hsitory has meant the applica- 
tion of legal precepts to the picture of this 
social order which our judges have had in 
their minds. The received ideals and pic- 
tures of this social order have served as 
blue prints for judicial decision.” 

Dean Pound believes that this picture to 
which all legal questions are referred is the 
most significant element and the only endur- 
ing element in the judicial process. He il 
lustrates his point by referring to the de- 
cision of the Supreme Court of Georgia 
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during the Civil War, holding the Con- 
scription Act of the Confederacy uncon- 
stitutional. There was nothing in the Con- 
federate Constitution against the Conscrip- 
tion law, but to the judges of the Supreme 
Court of Georgia, bred under the ideal of 
extreme State rights, Conscription was un- 
thinkable. It did not fit into their picture 
of the social order of a Confederacy of 
free and independent States. 

Another illustration which he gave was 
that of a judge of the Supreme Court of 
Tennessee, who, in a dissenting opinion, 
held a statute making desertion a ground 
for divorce unconstitutional. There was 
nothing in the constitution of Tennessee 
which prohibited the Legislature from mak- 
ing desertion a ground for divorce. The 
majority of the court said so. But that did 
not bother this particular judge. Desertion 
as a ground for divorce did not fit into the 
picture that he had of the State of Tennes- 
see. The Bible, he argued, did not recog- 
nize desertion as a ground for divorce. 
Tennessee was a Christian commonwealth, 
based upon the Bible, and even though the 
constitution did not forbid specifically, the 
law was nevertheless unconstitutional be- 


cause the Legislature did not have the con- 
stitutional right of recognizing something 
which the Bible and the Christian religion 
(as taught to him) did not sanction. 

The spread of a socio-legal gospel like 
that of Dean Pound, is a hopeful sign that 
the leaders of the profession are getting 
away from the atmosphere of the techni- 
cian and embarking upon the broad field 
of the social and economic phlisophy of the 
law. It holds out hope that with judges 
nurtured in the best social thought of the 
day, law will aim to secure more effective- 
ly social interests. It also holds out hope 
that in the future, when grave social prob- 
lems come before courts, it will not be 
necessary to remind judges, as Mr. Justice 
Oliver Wendel Holmes reminded his asso- 
ciates on the United States Supreme Court 
bench in a case dealing with the limitations 
of hours of labor,—that “the Fourteenth 
Amendment does not enact Mr. Herbert 
Spencer’s Social Statics.” (Lochner v. New 
York, 198 U. S. 45.) 

These views do not make a partisan out 
of the judge. They merely explain, in the 
light of legal history, what actually takes 


(Continued on Page 15) 
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Doings of the Committees 


COMMITTEE ON CRIMINAL LAW 
AND PROCEDURE 

The Committee on Criminal Law and 
Procedure had a very interetsing meeting 
in the Grand Jury Room on Tuesday even- 
ing, July 12th. Mr. L. H. Phillips, a mem- 
ber of the special committee on Criminal 
Law and Procedure, read a very interest- 
ing report on the topic, “Crime Preven- 
tion.” This report is now being considered 
by the committee and a full report thereon 
will be made at a later date. 
COMMITTEE ON LEGAL ETHICS 

The Committee on Legal Ethics had a 
regular meeting on Tuesday, July 19th, at 
the Alexandria Hotel. At the suggestion 
of the President, a list of interesting queries 
concerning matters of ethics was prepared 
and discussed by the members of the com- 
mittee. It was decided to refer these 
queries to different members of the com- 
mittee for the purpose of having opinions 
prepared, to be published by the committee 
in the BULLETIN. It is hoped that in 
this manner, members of the Association 
can become better informed as to the pro- 


prieties and ethics of our profession. 

Furthermore, Mr. John O’Melveny, Sec- 
retary of the committee, prepared and sub- 
mitted to the committee for its approval 
an opinion on the problem of making spe- 
cific denials in verified pleadings for the 
sole purpose of creating an issue of fact, 
when the attorney knows that the specific 
denial is unwarranted. This problem is a 
matter of such wide importance that the 
committee has asked Mr. Kenneth Keeper 
to prepare a paper to elaborate on the 
opinion of the committee. This paper, to- 
gether with the committee’s opinion, will 
be presented in the next issue of the BUL- 
LETIN. 





COMMITTEE ON COURTS OF 
INFERIOR JURISDICTION 

The committee on Courts of Inferior 
Jurisdiction held its second meeting on 
June 30th. The meeting was held at the 
rooms of Mr. Fred Horowitz, the secre- 
tary. Seven of the nine members were 
present. 





nections unexcelled. 


capacities desired. 





NEVADA INCORPORATING CO. 


LAS VEGAS, NEVADA 


We assist attorneys in incorporation and organization of companies 
under the liberal laws of Nevada. Attorneys of Southern California find 
it especially advantageous to have the statutory office of their Nevada 
Corporations at LAS VEGAS. Rail, auto, telegraph and Air-Mail con- 


We furnish incorporators and first officers, hold first meetings, issue 
stock, maintain statutory office, act as Resident Agent and in other 


Nevada Incorporating Co. 


LAS VEGAS, NEVADA 
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OFFICE HELP 


Call TRinity 8769 or TRinity 8760 For 
GOOD LEGAL STENOGRAPHERS 
BOOKKEEPERS 
TYPISTS 
ETC. 


No Charge to Employer 





Collins Commercial Service 
1234 Loew State Building 








In accordance with the request made by 
President Campbell the committee is work- 
ing upon a plan for a complete survey of 
the Courts of Inferior Jurisdiction. The 
details of the plan are not yet complete but 
it is expected that the committee will be 
able to make a more detailed report, with 
specific recommendations, following _ its 
next meeting. 

A special study is also being made of the 
Small Claims Court. The consensus of 
opinion of the committee so far is that this 
is a very valuable and useful court and 
should receive more attention than it has 
heretofore received. A full report on this 
subject matter is to be made later. 

A number of other matters are being 
considered by the committee. 

Respectfully submitted, 
WiLit1aAM W. Crary, Chairman. 


BULLETIN COMMITTEE 


The significance of the amendments by 
the last Legislature to the Codes and Gen- 
eral Laws of the State of California has 
prompted Chairman Arthur M. Ellis of the 
sulletin Committee to appoint a sub-com- 
mittee composed of Messrs. Maurice Saeta, 
Leon Yankwich and William M. Rains to 
obtain reports of these amendments for 
publication. Arrangements have been made 
for a treatment of certain of the amend- 
ments as follows: Leon Yankwich will dis- 
cuss amendments to the Code of Civil Pro- 
cedure; Henry Bodkin, amendments to 
Probate Section of the Code of Civil Pro- 
cedure; Judge Hartley Shaw, Municipal 
Court Legislation; Messrs. William E. 
3urby and Clair S. Tappan, Civil Code. 
Mr. Charles W. Fricke is at present on 
his vacation, and when he returns he will 
be asked to prepare a treatment of the 
amendments to the Penal Code. 








DEAN POUND 


(Continued from Page 13) 
place—What the materials and methods 
of the judicial process are. 

Before last year’s session of the Insti- 
tute, Dean Pound discussed crime and 
criminal procedure. 

At that session, an aggressive group of 
Los Angeles attorneys began, with the aid 
of Dean Pound, to fight against those 
Measures of the California Crime Com- 
mission which aimed to destroy the rights 
of persons accused of crime which were 
the pride and boast of the common law. 


That fight continued long after Dean Pound 
returned to his scholar’s study at Cam- 
bridge. It resulted in the defeat of most 
of the measures which jeopardized the 
rights of the accused. 


It is to be hoped that the present confer- 
ence in which Dean Pound is taking a lead, 
will be as fruitful in results. It will be, if, 
as he urges, it will make our law schools 
and the bench and bar engage actively in 
“the critique of received ideals,” which is 
to take the place of the ineffectiveness of 
the old science of law which dealt only with 
short-lived legal precepts. 
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The President’s Page 


Fellow Members 
Los Angeles Bar Association: 


It costs money to finance the BUL- 
LETIN and to carry on other activities 
of our Association. Some of you have 
clients who advertise and who would find 
the advertising colmns of the BULLETIN 
a good investment. Please make an effort, 
whenever and wherever you can to assist 
us by furnishing the Editors of the BUL- 
LETIN with the names of prospective ad- 
vertisers and, if possible, actual orders for 
advertising space. Every half-page helps. 





Do not overlook using the BULLETIN 
to announce changes of address, and the 
formation or dissolution of partnerships. 

While cards are perhaps necessary as a 
convenient method of notifying clients, 
their use among members of the bar is more 
expensive, by reason of postage, addressing 
and other costs of mailing, than a half page 


announcement in the BULLETIN. The 
BULLETIN announcement serves the ad- 


ditional purpose of increasing the income 
of our publication and cooperation of this 
nature will be greatly appreciated. This 
seems to be one of the rare instances where 
both parties to the transaction are financial- 
ly benefited. 





There are quite a number who have al- 
lowed their 1926 dues to lapse and are now 
on the suspended list. Please investigate 
the status of your membership with respect 
to dues.. There are quite a number of 
others who have not paid their 1927 dues. 
We are greatly in need of funds to carry 
on the many activities of the Association 
and a prompt remittance of dues at this 
time will be sincerely appreciated. 





I desire to acknowledge contributions of 
Ten Dollars each, totaling Two Hundred 
Dollars, collected by Mr. W. J. Ford as a 
payment toward the expense of bringing 
Dean Pound to California, from the fol- 
lowing members of the Association: 


C. A. Lindeman 
Thos. A. J. Dockweiler 
H. S. Laughlin 

W. R. Hervey 

Judge Rubin Schmidt 
Leslie R. Hewitt 

J. Wiseman MacDonald 
Donald Barker 

Judge Edward Bishop 
H. W. Elliott 

L. R. Yankwich 

W. J. Ford 

A. Verge 

Judge Wm. Hazlett 
W. I. Gilbert 

Charles Nichols 

Hon. Frank P. Flint 
Henry G. Bodkin 

Joe Crider, Jr. 





I desire to acknowledge a special con- 
tribution of One Hundred Dollars to aid 
in defraying the expense of bringing Dr. 
Holdsworth to the Coast, received from 
the University of Southern California. The 
Los Angeles Bar Association contributed 
its quota of Two Hundred and Fifty Dol- 
lars to make up a fund aggregating Nine 


Hundred Dollars which was required for 
this purpose. 

We deeply appreciate the cooperation of 
Dr. Von Klein Smid and the Board of 
Trustees of the University in this and other 
efforts of the Bar Association. 





This page has been pretty largely made 
up of financial items. I shall reserve until 
the next issue mention of a number of very 
excellent proposals which have been sub- 
mitted by various committees. Although we 
shall have no meetings of the general asso- 
ciation until September the committees will 
continue to function actively during the 
summer and I confidently expect that some 
very interesting reports of the doings of 
our committees will be available for the 
September and October meetings. 


KEMPER CAMPBELL. 
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Citle Insurance 
ann 
Crust Company 


—issues policies of Title Insurance and Guarantees, 
handles escrows and acts in all trust capacities, and 


insures the validity of bond issues. 


Orders for policies and guarantees in San Diego, 
Ventura, Kern, Tulare, Riverside and Santa Barbara 
counties can be placed at the main office at Fifth 


and Spring Streets. 


Citle Insurance 
an 
Crust Company 


California’s Largest Title Insurance Company. 


TITLE INSURANCE BUILDING Los ANGELES 
WituiaM H. ALten, Jr., President 
Stuart O’MELvENY, First Vice President 
O. P. CLark, Secretary 


Established 1893 Capital & Surplus $9,000.000.00 
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THE DISTINCTION BETWEEN GOVERNMENTAL AND MUNI- 
CIPAL FUNCTIONS OF MUNICIPAL CORPORATIONS AS 
APPLIED IN THE LAW OF TORTS 


Ry Guy pe Furia, Associate Epitor University of Pennsylvania Law Review 


(Reprinted from the University of Pennsylvania Law Review.) 


In recent years, the activities of munic- 
ipal corporations have assumed an unparal- 
leled scope. The exercise of broad powers 
and functions, in the natural course of 
thngs, has often resulted in injury to per- 
sons or property, occasioned by the torts 
of servants of the city, and so the question 
of liability of municipal corporations for 
tort has frequently come before the courts. 
At the basis of this liability lies the distinc- 
tion between governmental and municipal 
functions. As a general rule, if the injury 
occurred in the exercise of a government- 
al function the plaintiff is denied a re- 
covery, whereas if the function then being 
exercised was municipal, the city corpor 
ation is answerable for its wrong as is anv 
other individual.! An inquiry into the dis- 
tinction is therefore indispensable. 

The dual functional capacity of municipal 
corporations is universally admitted by the 
courts.2, A city’s multifarious activities are 
divided, for our purposes, into two groups, 
variously termed on the one hand, govern- 
mental, public, legislative, or discretionary, 
and on the other proprietary, minis- 
terial, private, corporate, or municipal.’ 
The line of demarcation between these 
groups is clearly defined. “In its govern- 
mental character, the corporation is made 
by the state one of its instruments, or the 
local depository of certain limited and pre- 
scribed political powers, to be exercised for 
the public good in behalf of the state rather 
than for itself. But in it pro- 


prietary or private character, the theory is 
that the powers are supposed not to be con- 
ferred, primarily or chiefly, from consider- 
ations connected with the government of 
the state at large, but for the private ad- 
vantage of the compact community which 
is incorporated as a distinct legal person- 
ality or corporate individual.”* 

Although the distinction is well estab- 
lished, its origin is exceedingly difficult to 
trace. It has been said* that this legal con- 
cept first arose in the case of Russell v. 
Men of Devon,’ but there seems to be a 
suggestion of it in an earlier case.” Judge 
Dillon in his work on the law of municipal 
corporations,® states that the distinction is 
a creature of the courts conceived by the 
judges to promote justice to injured liti- 
gants. This then was its raison d’ etre. The 
decline of the theory that the King can do 
no wrong, and the advent of the complex 
municipal organizations of today with their 
many instrumentalities capable of much 
good and of much harm, assisted in its 
development. The creation of this distinc- 
tion being a means of grounding municipal 
liability, and since subsequently it has been 
applied most frequently in tort cases, it was 
quite natural that its technical basis should 
be overshadowed by the much more vital 
and interesting problem whether or not 
the injured plaintiff should be allowed a 
recovery in the case before the court. As 
a consequence the courts have often for- 
gotten that whether a given function was 





14 Ditton, MunicipaL Corporations (5th Ed. 
1911) §1625 et seq.; 6 McQuiLtin, MUNICIPAL 
Corporations (1913) §2604 et seq. 


_ ?South Carolina has rejected the distinction 
in tort cases because of its difficulty of appli- 
cation. Irvine v. Greenwood, 89 S. C. 511, 7 


S. E. 228 (1911). 


3The terms governmental and municipal have 
been adopted for the purposes of this note as 
being logically and historically the most accur- 
ate. 


41 Ditton, of. cit. § 109. See also Hart v. 


Bridgeport, 13 Blatchf. 289 (C. C. Conn. 1876) ; 
Hourigan v. Norwich, 77 Conn. 358, 59 Atl. 487 
(1904) ; Maxmillian v. New York, 62 N. Y. 160 
(1875); Wagner v. Portland, 40 Ore. 389, 60 
Pac. 985 (1900). 

5Harno, Tort Immunity of Municipal Corpor- 
ations, 4 Int. L. Q. 28 (1922). 


6 2 T. R. 667, 100 Eng. Repr. 359 (1798). 


7Moodalay v. E. India Co., 1 Bro. C. C. 469 
(1785). One of the earliest American cases re- 
cognizing the distinction is Riddle v. Prop- 
rietors, etc., 7 Mass. 169, 187 (1810). 


8 I Ditton, of. cit. §110. 
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governmental or municipal depended on 
whether the state as a whole had a primary 
duty and interest in its performance, or 
whether it was one of the many conveni- 
ences especially accorded to a city’s inhab- 
itants. Because of the failure of the appli- 
cation of the distinction in practice, recent 
writers have advocated its abolition as the 
determining factor in municipal tort liabil- 
ity.2 A brief study of the case may shed 
some light on the reasonableness of such a 
contention, 

In dealing with the classification of a few 
of the functions the courts are in complete 
accord. Modern states have assumed the 
obligation of the education of their people. 
What was formerly a privilege in our day 
has become a right. Therefore it is the rule 
that the construction and maintenance of 
schools and all activities incident thereto, 
are functions of government, and when 
these are assumed by municipal corpor- 
ations, they partake of the general govern- 
mental immunity from liability for tort.!° 
When a city takes over the business of a 
public utility for this purpose it becomes a 
private corporation, since it is not a duty 
of government to furnish water, gas, elec- 
tricity, or heat. These functions are there- 
fore held to be municipal.'! But in dealing 
with the many other functions of munic- 
ipalities, there has been more or less dis- 
cord. 

According to the great majority of 
courts, the exercise of the police power is 
a governmental function.'? It is the duty 
of the state to protect life, liberty and prop- 


erty in the state, wherever situate. Police 
officers in the exercise of their official 
duties are not the servants of the city but 
servants of the state fulfilling a govern- 
mental duty.!3 A few cases seem opposed 
to the logical and well established rule of 
authority. In Twist v. Rochester'* the 
court decided that the maintenance of a 
police wire was not a governmentai func- 
tion because the wire had been installed by 
a private corporation and not by the police. 
This reason appears unsound and in a later 
case'? the same court held that the prior 
decision was based on the duty of the city 
as to the safety of its streets, even though 
the danger was caused by its police em- 
ployees. And in Jones v. Sioux City'® it 
was held that driving policemen to their 
beats was a municipal function. But it 
appears that in this case the driver of the 
vehicle causing the injury was not a police 
employee, and besides the failure of the 
city to repair the street where the accident 
happened was also an important factor. 
Here are cases of admittedly governmental 
functions, being held to be municipal be- 
cause of the presence of exceptional 
factors. 

Courts are also in substantial accord that 
the operation of a department of health 
by a municipal corporation is in exercise 
of a governmental function. It is a duty 
assumed by all modern nations to safe- 
guard the health of its citizens. The main- 
tenance of hospitals,!’? the enforcement of 
health rules,'® and the suppression of con- 
tagious diseases'!? are activities in which 





9See Wanamaker, J. in Fowler v. Cleveland, 
100 Ohio 158, 126 N. E. 72 (1919) ; Harno, Tort 
Immunity of Municipal Corporations, 4 Itt. L 
Q. 28 (1922); Doddridge, The Distinction Be- 
ween Governmental and Proprietary Functions 
of Municipal Corporations, 23 Micu. L. Rev. 
325 (1925); 34 Harv. L. Rev. 66, Note (1921) ; 
14 Car. L. Rev. 229 (1916). 

10Kinnare v. Chicago, 171 Ill. 332, 49 N. E. 
536 (1898); Hill v. Boston, 122 Mass. 344 
(1877) ; Daniels v. Grand Rapids, 191 Mich. 339, 
158 N. W. 23 (1916); Folk v. Milwaukee, 108 
Wis. 359, 84 N. W. 420 (1900). The peculiar 
Pennsylvania law as to liability in connection 
with maintenance of school buildings is dis- 
cussed in 25 L. R. A. (Nn. s.) 94 (1910). 

!!Hourigan v. Norwich, 77 Conn. 358, 59 Atl. 
487 (1904); City of Richmond v. Lincoln, 167 
Ind. 468, 79 N. E. 445 (1906); Esberg v. Port- 
land, 34 Ore. 282, 55 Pac. 961 (1899); Western, 
etc. v. Phila., 31 Pa. 175 (1858); Armstrong v. 
Phila., 249 Pa. 39, 94 Atl. 455 (1915). 

12Kistner v. Indianapolis, 100 Ind. 210 (1884) ; 
Hull v. Roxboro, 142 N. C. 455, 55 S. E. 351 


(1906). 

13Perkins v. New Haven, 53 Conn. 214 (1885); 
Culver v. Streator, 130 Ill. 238, 22 N. E. 810 
(1889) ; Woodhull v. New York, 150 N. Y. 450, 
44 N. E. 1038 (1896); Elliott v. Phila. 75 Pa. 
347 (1874); 12 L. R. A. (nN. s.) 537 (1908). 

14 37 App. Div. 307, 55 N. Y. Supp. 850 
(1899). 

15Cain v. Rochester, 45 App. Div. 450, 453, 
60 N. Y. Supp. 769, 771 (1899). 

16 185 Iowa 117, 170 N. W. 445 (1919). 

17Ogg v. Lansing, 35 Iowa 495 (1872); Ben- 
ton v. City Hospital, 140 Mass. 13, 1 N. E. 836 
(1885); Murtaugh v. St. Louis, 44 Mo. 479 
(1869). In City of Cincinnati ¥. Cameron, 3 
Ohio 336 (1878), is a dictum to the effect that 
while the maintenance of hospitals is a govern- 
mental function, their construction is municipal. 

18Wyatt v. Rome, 105 Ga. 312, 31 S. E. 18 
(1898). 

19Evans v. Kankakee, 231 Ill. 223, 83 N. E 
223 (1907); Nicholson v. Detroit, 129 Mich. 246, 
88 N. W. 695 (1902) ; Howard v. Phila., 250 Pa. 
184, 95 Atl. 388 (1915). 
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the state has a primary interest and are 
governmental functions.*° But in Kellar v. 
Los Angeles*' it was held that the mainte- 
nance of a municipal summer camp for the 
children of the slums was a governmental 
function. The decision seems based on the 
ground that this was a public health meas- 
ure. The case illustrates the tendency to 
neglect a strict application of the test of 
the distinction in special cases. The mainte- 
nance of the camp was of peculiar benefit 
to the city. Its institution was due to con- 
ditions resultant of the amassed population. 
Of course, the health of the state was to 
some extent affected, but only indirectly, 
and in a minute degree. 

In classifying the operations of fire de- 
partments the courts are in basic disagree- 
ment. The great weight of authority is that 
the protection of property from fire is a 
governmental function.?* An investigation 
of the reasons upon which these decisions 
are based is illuminating. The cases of 
Brinkmeyer v. Evansville and Wilcox v. 
Chicago?> rest upon the ground of “public 
policy,” and on the ground that liability 
for negligence of fire departments would 
render the city an insurer—neither of 
which is the test of a governmental func- 
tion. The bases for the other decisions 
cited may be summed up in the following: 
“The exemption from liability in these and 
like cases is upon the ground that the 
service is performed by the corpofation in 
obedience to an act of the legislature; is 
one in which the corporation, as such, has 
no particular interest, and from. which it 
derives no special benefit in its corporate 
capacity ; that the members of the fire de- 
partment, although employed by the city 
corporation, are not the agents and servants 
of the city, for whose conduct it is liable. 

” It is submitted that none of 
these reasons is controlling. The test is not 


whether the function is enjoined upon the 
municipality by the legislature, but whether, 
in its exercise, the welfare of the state as 
a whole or of the city is primarily involved. 
To say that the city has no particular inter- 
est in fire protection, and that firemen are 
agents of the state, are both instances of a 
petitio principii. Another theory advanced 
is that, “Fire protection is governmental 
largely because it protects the property in- 
terests, not only of the inhabitants of the 
city, but of owners everywhere who have 
property in the city.”** Under this reason- 
ing it could be held that the maintenance 
of a municipal water-works was a govern- 
mental function because some of the water 
was used by other than residents of the 
city. 

The authorities supporting the view that 
fire protection is a municipal function are 
not so numerous.?® Here also is evidenced 
the proneness of courts to abandon the test 
of the distinction and to declare liability on 
other grounds. In Mulcairns v. Janesville 
and Wagner v. Portland, *’ the decisions 
were based on the ground that the injury 
although caused in the conduct of the fire 
department was due to the negligence of 
employees of the city who were not fire- 
men. This, it is submitted, was simply a 
convenient means of holding the munic- 
ipalities liable. In Bowden v. Kansas City?’ 
the court held that the maintenance of a 
fire station was a municipal function, al- 
though recognizing the general duties of 
fire protection as governmental. In none 
of these cases was the test applied. In an 
able dissenting opinion in Jewett v. New 
Haven, Chief Justice Buller says, “. . 
there is no mode by which to determine 
whether a power or duty is governmental 
or not, except in inquire whether it is in 
its nature such as well-ordered gbvernments 
exercise generally for the good of all, and 





20For a collection of cases see 6 L. R. A. Dic., 
MunicipaAL Corporations 298 et seq. (1888- 
1918). Closely allied to the operations of the 
health department are those in which the city is 
engaged in the care of the poor. This is con- 
sidered a governmental function. Maxmillian v. 
New York, 62 N. Y. 160 (1875). 

21179 Cal. 605, 178 Pac. 505 (1919), anno- 
tated in 7 Cat. L Rev. 193 (1919). 

22Jewett v. New Haven, 38 Conn. 368 (1871) ; 
Wilcox v. Chicago, 107 Til. 334 (1883) ; Brink- 
meyer v. Evansville, 29 Ind. 187 (1867); Ald- 
rich y, Youngstown, 106 Ohio 342, 140 'N. E. 
aN 1922); Hayes v. Oshkosh, 33 Wis. 314 

23Supra note 22. 


24 4 DILLon, op. cit. 2895. 


25 7 Car. L. Rev. 196 (1919). And see Jewett 
v. New Haven, supra note 22. 

26Bowden v. Kansas City, 69 Kan. 587, 77 
Pac. 573 (1904); Fowler v. Cleveland, 100 Ohio 
158, 126 N. E. 72 (1919), overruled by Aldrich 
v. Youngstown, 106 Ohio 342, 140 N. E. 164 
(1922), and noted in 5 Corn. L. Q. 90 (1920) 
and 29 Yate L. J. 911 (1920); Wagner v. Port- 
land, 40 Ore. 389, 60 Pac. 985 (1902); Walters 
v. Carthage, 36 S. Dak. 11, 153 N. W. 881 
(1915); Mulcairns v. Janesville, 67 Wis. 24, 29 
N. W. 565 (1886). 

27Supra note 26. 

28Supra note 26. 
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one whose exercise all citizens have a right 
to require directly or by municipal agency, 
and whether it has ever been assumed or 
imposed as such by the government of this 
state, and would have been exercised by the 
state if it had not been by the city. Tested 
by these criteria the extinguishement of 
fires is not a public, governmental duty.”?° 
And in Fowler v. Cleveland,>® in dealing 
with the same question, Johnson, J., states, 
" the activities and undertakings of 
a municipal corporation are manifold. 
=r It seems to be utterly unreason- 
able that all these activities and enterprises 
which are brought closely home to the lives 
of all the people of the municipality must 
still be regarded as bound up in the vague 
and uncertain sphere of what is called a 
governmental function.” 

It is submitted that fire protection as 
exercised by municipalities should be con- 
sidered a municipal function. Unlike the 
protection of public health, this duty has 
never been assumed by the state for the 
welfare of the people at large. It is of 
interest primarily to the inhabitants of 
cities and towns, and, according to the test 
which we have seen determines the distinc- 
tion, it is a municipal function. It would, 
therefore, appear incorrect to premise 
municipal exemption from liability for torts 
of their fire departments on the ground 
that the latter are engaged in a govern- 
mental function. 

The application by the courts of the dis- 
tinction under discussion to the maintenance 
of streets by municipalities raises interest- 
ing problems. By the weight of authority 
the construction and maintenance of streets 
is a municipal function.*! Some of the 


—.., 


states follow the view that maintenance of 
streets is not a municipal but a govern- 
mental function.** Although liability for 
a dereliction of this duty is, and may be, 
placed on many grounds,*? it seems that t 
should not be placed on the ground that 
such activity is a municipal function. A 
noted commentator on the subject says, 
“This rule is said to be founded upon an 
‘illogical exception’ to the general rule of 
the common law prohibiting actions for 
negligence in the discharge of duties im- 
posed upon them for the sole benefit of the 
public and from which they derive no com- 
pensation or benefit in their corporate ca- 
pacity.”>4 The maintenance of highways 
has always been a duty and function of the 
state. It is a duty owed to all citizens, 
Streets are but continuations of public high- 
ways, in spite of the fact that they have 
peculiar characteristics of their own. But, 
on the other hand, there are streets in cities 
which are almost exclusively used by their 
residents. If the distinction were to be 
strictly applied, we would be forced to say 
that the maintenance of some streets was 
a governmental function, and of others a 
municipal function. It is, perhaps, for 
these reasons, that this liability has been 
placed on other gronds. Here, then, is an- 
other situation where the distinction has 
not been, or is incapable of being, logically 
applied.>? 

The functions of the street-cleaning de- 
partment have caused the courts some little 
difficulty. Here again we find the decisions 
irreconcilably conflicting. One class of 
cases holds that in cleaning the streets, and 
in the removal of vegetable and mineral 
refuse, the municipal body is exercising a 





29Supra note 22, at 389. Italics mine. 

30Supra note 26, at 163. 

31Barnes vy. Dist. of Col., 91 U. S. 540 (1875); 
McMahon vy. Dubuque, 107 Iowa 62, 77 N. W. 
517 (1898); Barree v. Cape Girardeau, 197 Mo. 
382, 95 S. W. 330 (1906); Missano v. New York, 
160 N. Y. 123, 54 N. E. 574 (1899); Short v. 
Carbondale, 249 Pa. 564, 95 Atl. 254 (1915); 
Hewitt v. Seattle, 62 Wash. 37, 113 Pac. 1084 
(1911). 

32City of Arkadelphia v. Windham, 49 Ark. 
139, 4 S. W. 450 (1886); Sievers v. San Fran- 
cisco, 115 Cal. 648, 47 Pac. 687 (1897); Colwell 
v. Waterbury, 74 Conn. 568, 51 Atl. 530 (1902) ; 
Alberts v. Muskegon, 146 Mich. 210, 109 N. W. 
262 (1906); Humphrey v. Portland, 79 Ore. 430, 
154 Pac. 897 (1916); Bates v. Rutland, 62 Vt. 
178, 20 Atl. 278 (1890); Morrison v. Eau Claire, 
115 Wis. 538, 92 N. W. 280 (1902). 


33See 4 Ditton, op. cit. § 1713 et seq.; 6 Mc 
QUILLIN, op. cit. § 2720; 2 SH. ann R., Nac 
LIGENCE (6th ed. 1913) §289. 

34 6 McQuiLtin, op. cit. 5590. 

35In cases arising from injuries caused by 
defective sidewalks, etc., the courts have treated 
sidewalks simply as part of the streets. It is 
surprising, in a subject where there is such 
variety of opinion, that there has been no at- 
tempt to distinguish maintenance of sidewalks 
from maintenance of streets. The former could 
well be held to be municipal. Governmental: 
Humphrey v. Portland, 79 Ore. 430, 154 Pac. 
897 (1916); Morrison v. Eau Claire, 115 Wis. 
538, 92 N. W. 280 (1902); 2 Su. anp R., Nee 
LIGENCE (6th Ed. 1913) §353. Municipal: City 
of Chicago v. Keefe, 114 Ill. 222, 2 N. E. 267 
(1885) ; Gillard v. Chester, 212 Pa. 338, 61 Atl. 
929 (1905). 
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governmental power.*® The other cases 
maintain that such a function is directly 
for the benefit of the city’s residents, in 
which the state, if at all, has only an 1ndi- 
rect interest.*” The former rest almost en- 
tirely on the ground that removing ashes 
and garbage, and cleaning streets, are 
health measures and are therefore govern- 
mental. The latter cases while admitting 
that such functions pertain in same meas- 
ure to health regulation, contend that such 
is but secondary consideration. In the very 
able opinion by Hook, J., in City of Denver 
v. Porter® is the following: “But in al- 
most all affairs of purely local concern 
some indirect relation may be traced to a 
matter of health, safety, or other subject 
of governmental cognizance. The test is not 
that of casual or incidental connection. If 
the duty in question is substantially one of 
a local or corporate nature, the city cannot 
escape responsibility for its careful per- 
formance because it may in some general 
way also relate to a function of govern- 
ment.” Furthermore, the collection of garb- 
age, etc., even as a health measure has never 
been adopted as a function of the general 
government. If a state does not owe a cer- 
tain duty to the public, it is not clear how 
a municipality can be its agent exercising 
the delegated powers of the sovereign in 
its performance.*? 

When a city, in an attempt to satisfy the 
aesthetic and recreational needs of its 
people, establishes public parks, it would 
seem that there should be no question but 
that such activity is for its own immediate 
benefit as distinguished from any direct 
benefit to the states as a whole. The major- 
ity of courts so hold.*° But in a few states, 


the maintenance of a public park is deemed 
a function of the government, on the con- 
venient ground that this is a public health 
measure.*! But this is not such a health 
measure as has been adopted by the state, 
which recognizes no duty to maintain parks. 
Whether or not a city shall have a park 
rests solely with the municipality, for the 
state is unconcerned. As has been already 
said, there are few if any interests which 
do not in some way partake of a govern- 
mental nature. If such incidental connec- 
tion is to be made the test, almost every 
act of a municipality would be immune. 

Thus, except in dealing with a few of 
the functions, the courts are in disagree- 
ment. Some are influenced by charitable 
considerations for the plaintiff; some by 
charitable considerations for the city. ‘lo 
the former may be attributed the rule that 
the maintenance of streets is a municipal 
function, while the latter tendency is prob- 
ably responsible for the view that fire pro- 
tection is governmental. In this brief re- 
view of the cases we have covered only the 
functions giving rise to the greatest num- 
ber of decisions. Greater confusion is 
manifest in cases where the functions are 
carried on simultaneously or concurrently, 
as where a municipal waterworks supplies 
water for fire protection,** or where a city 
maintains a building in which are jointly 
housed its police and sewer departments, 
and part of which may also be leased to 
private individuals.** Such cases are gov- 
erned by no rule at all, the courts working 
out their own salvation, 

History is of little aid in the problem. 
When Rome was at its zenith, police pro- 


(Continued on Page 28) 





36Harris v. Dist. of Col., 256 U. S. 650 (1921), 
Holmes, Brandeis, and Clarke, JJ., dissenting ; 
Love v. Atlanta, 95 Ga. 129, 22 S. E. 29 (1894) ; 
City of Louisville v. Carter, 142 Ky. 443, 134 
S. W. 468 (1911); Moulton v. Fargo, 39 N. 
Dak. 502, 167 N. W. 717 (1918); Scibilia v. 
Phila., 279 Pa. 549, 124 Atl. 273 (1924), noted 
in 72 U. or Pa. L. Rev. 452 (1924); Connelly 
v. Nashville, 100 Tenn. 262, 46 S. W. 565 (1897). 

37City of Denver v. Porter, 126 Fed. 288 (C. 
C. A. 8th, 1903); City of Pass Christian v. Fer- 
nandez, 100 Miss. 76, 56 So. 329 (1911); Young 
v. Kansas City, 126 Mo. App. 1, 103 S. W. 557 
(1907); Quill v. New York, 36 App. Div. 476, 
55 N. Y. Supp. 889 (1899). Additional cases are 
collected in 14 A. L. R. 1473 (1921). 

38Supra note 37, at 293. 

39The operation of a sewer system is, by 
the great weight of authority, a municipal func- 
tion, but Kentucky holds it to be governmental 


on the ground that it is a health measure. John- 
son’s Adm’rs y. Louisville, 160 Ky. 356, 169 S. 
W. 827 (1914). 

40City of Denver v. Spencer, 34 Colo. 270, 
82 Pac. 590 (1905); Kuenzel v. St. Louis, 278 
Mo. 277, 212 S. W. 876 (1919); Gartland v. 
N. Y. Zoo. Soc., 135 Apn. Div. 163, 171, 120 N. 
Y. Supp. 24, 30 (1909); Weber v. Harrisburg, 
216 Pa. 117, 64 Atl. 905 (1906). 

41Hibbard v. Wichita, 98 Kan. 498, 159 Pac. 
399 (1916); Caughlan v. Omaha, 103 Neb. 726, 
174 N. W. 220 (1919); City of Nashville v. 
Burns, 131 Tenn. 281, 174 S. W. 1111 (1914); 
Nelson v. Spokane, 104 Wash. 219, 176 Pac. 
149 (1918); Nemet v. Kenosha, 169 Wis. 379, 
172 N. W. 711 (1919). 

42Howland v. Asheville, 174 N. C. 749, 94 S. 
E. 524 (1917); Piner v. Madison, 140 Wis. 311, 
122 N. W. 730 (1909). 

43See 6 McQumLtin, op. cit. §2627. 
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Case Notes* 


WituraM E. Burpy of the Los Angeles Bar 
Professor of Law, University of Southern California 


STATE COMPENSATION  INSUR- 
ANCE a4FUND—LIABILITY FOR 
TORT OF AGENT OR EMPLOYEE. 
The decision handed down in the recent 

case of Rauschan v. Gilbert, et al. 52 C.A.D. 

237, is of more than passing interest to 

the attorney. The plaintiff sued the State 

Compensation Insurance Fund, in tort, for 

alleged defamatory remarks of an agent 

of the Compensation Fund, made in the 
course of the employment, whereby the 
affection and consortium of the plaintiff’s 
wife were lost to him. It was held that the 

Compensation Fund was not liable, in tort, 

for the acts or words of its employees made 

or done in the course of the employment. 

It was not claimed in the instant case 
that the State could be sued without its 
consent but that consent had actually been 
given in the act establishing the fund. Sec- 
tion 38b of that act provides that the In- 
dustrial Accident Commission may sue and 
be sued in all the courts of the State “in 
all actions arising out of any act, deed, 
matter or thing made, omitted, entered into, 
done or suffered in connection with the 

State Compensation Insurance Fund**.” 
Upon its face this would seem to give the 

consent of the State to suit in almost any 

form of action concerning the Compensa- 
tion Fund, yet the decision of the court 
would seem to limit the actions to those on 
contract only. Clearly the language would 
seem to indicate that the intent of the 
legislature was that any form of action 
might be brought. Such a statute is re- 
medial and it is a primary rule of statutory 
interpretation that remedial statutes are to 
be construed liberally. Cullerton v. Mead, 

22 Cal. 95; Martin White v. Steam Tug 

Mary Ann, 6 Cal. 462. And again, tort 

would appear to come fairly within the 

words,“ * * act, deed * * done or 
suffered.” 


The theory that the State cannot be sued 
without its consent rests primarily in the 
ancient and antiquated doctrine that the 
“King can do no wrong,” while, as a matter 
of fact, we all know that the King can, 
and probably will, do wrong. That the 
modern tendency is to waive this immunity 
of the State is well illustrated by the ever- 
increasing number of claims permitteu in 
the Federal Court of Claims and against 
the various states, and, in fact, by the very 
statute here under the consideration of the 
court. The attitude of the court in this 
instance may at least be termed reactionary. 

Probably the real reason behind the de- 
cision is that the court felt that the Com- 
pensation Fund might be laid open to many 
actions in tort were the decisions otherwise. 
If so, it is submitted that that matter was 
for the determination of the Legislature 
and not for the Court and if an action of 
tort were permitted by the Legislature the 
court must give effect to the intent of the 
Legislature, however unwise it might be 
from the standpoint of public policy. 

A second branch of the case and that to 
which the court gave the major portion of 
its attention was whether the State, ex- 
clusive of any right given by statute to sue, 
was laible for tort where engaged in an 
occupation of a private nature ; the familiar 
distinction applied in cases of municipal 
corporations being that such are liable in 
tort for the acts of their employees or 
agents where such act was done in connec- 
tion with a function of a private, as dis- 
tinguished from public, nature. See Chafor 
v. City of Long Beach, 174 Cal. 478. 

The Compensation Insurance Fund is, 
of course, not a municipal corporation, but 
a quasi corporation, existing as a branch of 
the State. The rules applicable to municipal 
corporations then can only be applied by 
analogy, but upon the theory that the State 
is sovereign and that the enterprise also 
becomes impressed by that sovereignty 





*Epitor’s Note: The BULLETIN will be pleased to accept for publication reviews of, 
and comments on, recent decisions, and members of the bar are urged to co-operate with Mr. 
Burby in effectuating the maintaining of Case Notes as a noteworthy feature of the BULLE- 
TIN. Reviews should be mailed to the office of Mr. Burby, 3660 University Avenue. 
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when the State enters upon it, the court 
properly holds that there is no waiver of 
the immunity of the State by the act. 
Denning v. State, 123 Cal. 316. 

DeLMAR W. DopprIDce. 


VENDOR AND PURCHASER—EMI- 
NENT DOMAIN PROCEEDINGS— 
RIGHT TO RESCIND. 

In 1913 plaintiff contracted to purchase 
land from the defendant at a consideration 
of $900. There was a cash payment of $90 
and an agreement by the vendee to pay 
$10 per month till the full purchase price 
was paid, at which time the defendant 
covenanted to execute “a good and suffi- 
cient deed and certificate of title.” There- 
after, and while the contract was still ex- 
ecutory, the Los Angeles County flood con- 
trol instituted condemnation proceedings 
and thus acquired possession of the prop- 
erty. Plaintiff as vendee brought action to 
rescind the contract and to recover the 
amount paid under the contract. Held, 


for plaintiff. Ogren v. Inner Harbor Land 
Co., (Dist. Ct. of Appeal, Sec. Dist. Div. 
2, Cal., May 18, 1927) 53 C.A.D. 313. 


The authorities do not agree as to, the 
right of a purchaser to rescind in case all 
or part of the property is taken by eminent 
domain proceedings while the contract of 
purchase is still executory. One view, that 
taken by the court in the instant case, 
would allow the vendee to rescind on the 
theory that the vendor is no longer ina 
position to convey according to the terms 
of his contract. Hunt v. Inner Harbor 
Land Co., (1923) 214 Pac. 998; Kares v. 
Covell, 180 Mass. 206, 62 N.E. 244; 27 
R.C.L. 500. Under this view it would seem 
that a vendee could either rescind his con- 
tract or appear in the condemnation pro- 
ceedings and by asserting his interest and 
equitable ownership secure an allotment of 
his proportionate share. 

Other authorities would seem to limit the 
right of the vendee to an assertion of his 
interest in the condemnation proceedings. 
“In case of an executory contract of sale it 
is generally held that the vendee is et 
titled to compensation on the ground that 
he is the equitable owner of the property 
* * * while the vendor remains entitled 
to the whole amount of purchase money 
agreed to be paid.” Lewis, Eminent Do 

(Continued on Page 28) 
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Book Reviews 


By Harry GRAHAM BALTER of the Los Angeles Bar 


GorDON’s ANNOTATED ForMS OF AGREE- 
MENT; Saul Gordon of the New York 
Bar; 1925; XI and 919 pages; Prentice- 
Hall, Inc.; New York; Price $10.00. 
The reviewer recalls that when he was 

a student at law school, he was taking a 

course in “Business Law.” We were told 

to prepare a chattel mortgage covering a 

certain situation. When we returned with 

our work, our venerable professor singled 
out the effort of one of the budding Black- 
stones, and then commenced in high, em- 
phatic and non-musical tones, to denounce 
us one and all, the innocent and the guilty, 
for having used a steriotyped form of 
chattel mortgage in solving the problem 
he had assigned to us. That altogether 
too spirited lecture on the dangers and pit- 
falls of using forms was forever burnt 
into the writer’s memory. 

Perhaps a general denunciation of the 
use of a form for work in substantive law, 
is unwarranted; but it is true that such 
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forms should be used carefully and with 
intelligence, otherwise they are of little or 
no value, and do more harm than good. 

But lawyers are unheedful, and insist 
on being slaves to the form book. So taking 
the situation as we find it, the cry must 
be for more careful and more accurate 
books of forms. 

Gordon’s Annotated Forms of Agree- 
ment is a well-known standard work that 
hardly requires extended comment. The 
432 forms cover many fields of law, too 
numerous to state at length. The excell- 
ency of the work is based upon the fact 
that the forms contained in the book are 
as the author says, “—valid as guides for 
the preparation of agreements in any 
state of the Union.” Nearly every form 
has been tried and tested by long usage, 
or else has withstood the vigors of jud- 
icial scrutiny. 

Practically every form is annotated, 
with a reference to an actually litigated 
case wherein the form was discussed and 
approved. 

Warning should be given that forms, 
even excellent ones, should not be relig- 
iously followed; nor should unfailing re- 
liance be placed in the fact that the par- 
ticular form has withstood attack. When 
the form is treated merely as a guide by 
the use of which proper agreements may 
be more easily drawn, the form book 
serves a most useful purpose. 

Gordon’s Annotated Forms of Agree- 
ment is a popular book with attorneys— 
and no doubt deservedly so. Many well 
recognized offices have found the book 
well-nigh indispensible. 








RuLes oF Practice, Unitep States Dis- 
TRICT Court, Northern and Southern 
Districts of California; with which are 
included the rules of practice of the Su- 
preme Court of the United States and 
of the United States Circuit Court of 
Appeals, Ninth Circuit, and the Rules in 
Equity and Admiralty for courts of the 
United States; Revised and amended to 
and including April 15, 1926. XXXIX 
and 273 pages; The Recorder Printing 
and Publishing Company, San Francisco, 
California. 
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Upon this occasion at least, the reviewer 
is spared the responsibility of evaluating 
the merits of a book. Here is a book that 
needs no recommendation. Ask any lawyer 
who has anything at all to do with federal 
practice how far he can go without having 
a set of the rules of practice of the federal 
courts of his district, and he will instantly 
convince you that the question answers it- 
self. 

It is really pathetic to see the lawyer 
who gets his occasional federal case go 
groping madly about for those elusive rules 
of practice without which he will find him- 
self on the fatal day in court as helpless 
as the proverbial babe in the woods. Sad 
but true, we soon realize that federal pro- 
cedure is highly technical. 

The merit of the little book is that the 
rules to which we must have access are 
all gathered together in one volume. In it 
we find the Rules of Practice of the United 
States District Courts, Northern District 
ot California; Rules of the United States 


es 


District Court, Southern District of Cali- 
fornia; Rules of the United States Circuit 
Court of Appeals, Ninth Circuit; Rules of 
Practice for Courts of Equity of the 
United States; Rules of Practice for courts 
of the United States in Admiralty and 
Maritime Jurisdiction; General Orders in 
Bankruptcy, Supreme Court of the United 
States. Indices to these various sets of 
rules as well as the names of the various 
Judges, Referees, Commissioners, etc., are 
also included. 


A word of warning: “Even with rules in 
so much detail as these which follow, it 
has been impossible to frame anything re 
sembling a code of practice in the Federal 
Courts. It must be assumed that the attor- 
ney using these rules is familiar with the 
rules of practice of the Supreme Court in 
equity, admiralty, and bankruptcy matters, 
with the Acts of Congress and the statutes 
of the State which may apply, with the 
practice of courts of equity, and with the 
State practice so far as it may be applic- 
able.” 





CASE NOTES 


(Continued from Page 25) 


main, sec., 518; St. Lewis, Lawrence, and 
Den. Ry. v. Wilder, 17 Kan. 239 (in which 
case it was held that the conditional 
purchaser in possession was entitled to the 
entire amount of the award). That the 
conditional vendor may compel specific per- 
formance see Pinkerton v. Boston and AIl- 
bany Ry., 109 Mass. 527. That the vendor 
may recover the agreed purchase price see 
Kuhn v. Freeman, 15 Kan. 321, where it -is 
stated, “None of the usual or ordinary 
covenants in a deed can be broken by a 
portion of the land covered by the cov- 


enant being taken under the right of emi- 
nent domain in the exercise of a sovereign 
power; and no person is presumed to coy- 
enant against the acts of sovereignty.” 
The rule as followed in the instant case 
works an undue advantage in favor of the 
vendee in that it permits him to profit m 
case of an increase in the value of the land 
and to rescind in case of a depreciation in 
value. It is interesting to note that this 
result may be avoided by the vendor if he 
covenants to convey the land free from all 
incumbrances, etc., made, done, or suffered 
by the vendor. See Block v. Citizens Trust 
& Savings Bank, (Cal. 1922), 207 Pac. 510. 


W. E. Bursy. 





MUNICIPAL CORPORATIONS 


(Continued from Page 23) 


tection as well as fire protection was a mu- 
nicipal, not a governmental, function.** 
But police protection is now a govern- 
mental function. Education formerly was 
not a duty of government, nor was the care 
of public health. Yet today, courts are in 


agreement that these are governmental i 
nature. It was not until the nineteenth 
century that the various states of the United 
States began generally to use municipal 
corporations as agencies of the state in the 
performance of state duties.4> As time 
passes, what was once a civic convenient 
becomes a state duty. The tendency is fot 
the functions to become governmental. 





44For the early history of municipalities, see 
Munro, MunicipAL GOVERNMENT AND ADMIN- 
ISTRATION (1923) chap. 1. 


45Cooley, J., in People v. Detroit, 28 Mich. 
228, 239 (1873); Eaton, The Origin of Mum 
pal Incorporation in England and in the United 
States, 25 A. B. A. Rep. 292 (1902). 
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As general conclusions from the fore- 
going, it seems that there is some ground 
for the advocation of the abolition of the 
distinction. The test between governmenta! 
and municipal functions has not satisfac- 
torily met the problem of tort liability. It 
is admitted that a strict application of the 
test might solve the discord in the treat- 
ment of fire protection. But lines are so 
nicely drawn in the cases of street main- 
tenance and waste removal, etc., that even 
a strict application of the test does not 
meet the requirements of justice. Further- 
more, the legal concept of a government 
incapable of wrong has fast receded before 


the onslaughts of modern ideas. We now 
believe that losses and injuries should be 
spread over society instead of being borne 
by unfortunate and remediless plaintiffs. 
Cities, more and more, are assuming the 
general characteristics of giant public serv- 
ice corporations. Although the distinction 
is well established in the law, the tendency 
of courts to abandon or misapply it in 
particular cases seems to show that it is 
no longer desirable and that it is disinte- 
grating. But judges are not prone to aban- 
don the well-worn paths of stare decisis. 
Perhaps a quicker remedy may come by 
statute. 





IMPORTANT NOTICE TO MEMBERS 


At the regular meeting of the Board of Trustees on July 20, it was moved, 


seconded and carried that those members of the Association who have not paid 


the current year’s dues by September 15, 1927, will be placed on the suspended 


list and removed from the mailing list. 
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NOW READY 


MONTGOMERY’S 


Manual of Federal Jurisdiction and Procedure 
with Forms 


IN A NEW EDITION 
The last word on Procedure in the Federal Courts under the 
New United States Code, including Criminal Procedure, Suits 
at Law and in Equity on Appeal. 
Especially Good on Removal of Causes 
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FORMS! FORMS! FORMS! Enough and to the Point 

ONE LARGE FLEXIBLE VOLUME - - - Price $15.00 


Published and for sale by 


Bancroft-Whitney Company 
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LOS ANGELES SAN FRANCISCO 
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MERRY CHRISTMAS! 


NOW IS AN EXCELLENT TIME TO MAKE 
YOUR SELECTION FOR NEXT YEAR'S 
GREETING CARDS 


We have a complete new line, attractive in styles and prices. 
A phone call will bring our sample book for 
you to look over at your convenience. 


IT-WILL-PAY-YOU-TO-PLACE-ORDER-NOW 


SUBSTANTIAL REDUCTION IN PRICES 
DURING THE SUMMER MONTHS 


Parker, Stone & Baird Company 


Law Printers and Engravers 
Anything in Printing - Everything in Engraving 
Phone TRinity 5206 241 East Fourth Street 
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